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ACTS AMENDMENT (CONSENT TO MEDICAL TREATMENT) BILL 2006 
Committee 

Resumed from 15 May. The Chairman of Committees (Hon George Cash) in the chair; Hon Sue Ellery (Minister 
for Child Protection) in charge of the bill. 
Clause 11: Parts 9A to 9D inserted � 
Progress was reported after proposed section 110ZIA had been agreed to. 
Proposed section 110ZJ: Order of priority of persons who may make treatment decision in relation to 
patient � 
Hon SUE ELLERY: I move � 

Page 26, line 12 � To delete �section 110ZI,� and insert instead � 
sections 110ZI and 110ZIA, 

Hon SUE ELLERY: This is to correct a cross-reference as a result of an amendment made to the bill in the 
other place.  

Amendment put and passed. 
The CHAIRMAN: There is an amendment in the name of Hon Kate Doust, who indicates that she does not 
intend to move that amendment. 

Hon HELEN MORTON: I want to get our minds focused back on the idea that this proposed section and other 
proposed sections of this bill are about matters to do with medical consent generally and not specifically to any 
area to do with a person who is necessarily in the terminal stage of an illness. This section in particular applies to 
any medical treatment that is proposed to be provided to any patient at any stage of any illness. I want to refocus 
members� minds because it is a long time since we last considered this bill. This proposed section of the bill 
applies to every single element of medical treatment that anybody is ever likely to receive at any time as well as 
the order of priority of persons who may make treatment decisions in relation to a patient.   

Proposed section, as amended, put and passed. 

Proposed section 110ZK: Reliance by health professional on treatment decision � 
Hon GRAHAM GIFFARD: I move � 

Page 27, after line 19 � To insert �  

�good faith� means to come to a decision honestly having made a genuine attempt to make 
reasonable inquiries and to consider all the information available; 

This amendment follows from recommendation 9 of the report of the Standing Committee on Legislation. I draw 
the attention of members to the commentary on pages 57 to 59 of that report. It is an attempt by the committee to 
help inform members about one of the descriptive terms within the bill. Committee members had a bit of trouble 
coming to terms with what was meant by �good faith�. It appeared to us to be important to give some indication 
of what that meant. I will not go through the discussion in the standing committee report, but I refer members to 
paragraphs 18.9 and 18.10. Paragraph 18.11 reads � 

The Committee is of the view that it would be helpful if the Bill provided some guidance on what is 
meant by the phrase �good faith� . . .  

I do not recall who provided this particular evidence, but there is a description of the three elements that would 
be required to be met to satisfy a test of good faith. In the view of the standing committee, they embodied the 
attempt to provide that definition. This amendment is offered by the committee as an attempt to clarify what we 
understood was meant when we received evidence and people used the term �good faith�. If members can 
suggest a better definition, I would like to hear it, but this matter was thrashed around a fair bit by committee 
members, and we came to the consensus that this was about as far as we could go with this definition. We 
thought it was useful and important to give some guidance about what it actually meant, and to try to set some 
standard for what is meant. 

Hon GIZ WATSON: I was a member of the Standing Committee on Legislation and took part in this inquiry. 
Hon Graham Giffard is right in saying that we discussed this matter at some length. I agreed at the time with the 
recommendation of the committee. However, the government�s response, dated 21 November 2007, contained 
information that has persuaded me that inserting a definition is not necessary, and is perhaps unwise. It is a very 
short explanation, and I will read it out. It is contained in a letter from the Attorney General in response to the 
committee�s recommendations. On the second page, the letter reads � 
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The Government does not support recommendation 9. The phrase �good faith� appears, without being 
defined, in many statutes, particularly in protective provisions. Its application to particular 
circumstances is best left, as is apparent from the State Solicitor�s Office�s Advice reproduced in 
paragraph 18.9 of Report, to the common law and the Courts. In any event, while the recommendation 
refers to what is said to be the State Solicitor�s Office�s advice to the Committee, reproduced in 
paragraph 18.10 of the Report, the actual advice (which is to be found in Appendix 4, at page 96 of the 
Report) summarised not the elements of �good faith� but rather the statutory elements (including the 
existence of good faith) which must be satisfied for the protection given by proposed section 
110ZK(2)(ii) to be available. 

I think that further explanation has assisted me, and I now do not see the necessity for the definition.  

Hon HELEN MORTON: I would like the minister to tell me whether this amendment will detract from the bill 
in any way, shape or form. 

Hon SUE ELLERY: In answer to Hon Giz Watson, we think the proposed amendment would make it less clear; 
therefore, it is not desirable. The term �good faith� is not defined in other statutes, and we think it is best left to 
be defined by common law in the courts. If we were to try to further define the term by introducing other words, 
such as �reasonable�, they would have a flow-on definitional effect when considering whether someone had 
acted in good faith. We oppose the amendment. Given the time, I flag to members that I have an alternative 
amendment. 

The CHAIRMAN: To the term �good faith�? 

Hon SUE ELLERY: Yes. I will sign the amendment, hand it to the Clerks and have it distributed to members 
during the dinner break so that they can consider it. In that case, I ask that you leave the chair, Mr Chairman. 

The CHAIRMAN: The question before the Chair is that the words proposed to be inserted by Hon Graham 
Giffard be inserted. The Minister for Child Protection has indicated that she has an alternative amendment, 
which she is about to sign and hand over so that it can be distributed for the consideration of members. Members 
will have an opportunity to consider the words of the proposed amendment during the dinner break, and we will 
then decide whether the words proposed by Hon Graham Giffard will be inserted, or whether some other words 
or, in fact, no words will be inserted. In that case, if the minister hands over that amendment, we will have it 
distributed. Having regard to the time, I will leave the chair until the ringing of the bells. 

Sitting suspended from 5.58 to 7.30 pm 

The CHAIRMAN: Before the dinner suspension the committee was considering an amendment to proposed 
section 110ZK to which Hon Graham Giffard had moved an amendment. In the meantime, the Minister for Child 
Protection has circulated an amendment that, I understand, she proposes to move at some stage. 

Hon SUE ELLERY: As Mr Chairman rightly pointed out, before the dinner break Hon Graham Giffard had 
moved an amendment. I indicated that the government would not support that amendment because it would leave 
open-ended what is meant by the term �good faith�, which is not an expression that has been used in other 
statutes, and, in turn, it would create further definition problems.  

I propose to move the amendment that has been circulated in my name. However, I draw to the attention of 
members that it does not fit into exactly the same spot in the bill as Hon Graham Giffard�s amendment does. My 
amendment is related to page 28, line 26 to page 29, line 26.  

Members will notice an amendment in my name on the supplementary notice paper to delete the words in 
proposed subsection (3). My proposed amendment would replace proposed subsection (3). Also, it will give 
Hon Graham Giffard the comfort he is seeking. The nature of the drafting of my proposed amendment does not 
leave open the definition problems that I identified. I do not know whether it is appropriate for me to indicate to 
members that Hon Graham Giffard indicated that he is comfortable with my proposed amendment. 

The CHAIRMAN: Members, we are dealing with the amendment moved by Hon Graham Giffard. As indicated 
by the minister, she and Hon Graham Giffard discussed this matter during the dinner break. Hon Graham Giffard 
then indicated to me and the minister that he was prepared to accept the minister�s proposed amendment as 
circulated. It is up to the committee to determine what it wants to do. If members agree with the minister�s 
proposed amendment, quite clearly the committee would need to negate Hon Graham Giffard�s amendment.  

Amendment put and negatived.  
Hon HELEN MORTON: I move � 

Page 28, line 17 � To insert after the word �assuming� the following � 

, having obtained written evidence of the fact,  
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Perhaps the minister could indicate whether the government will support the amendment.  

Hon Sue Ellery: No. 

Hon HELEN MORTON: Okay. I cannot remember whether this clause required something in writing. This 
clause is about the reliance of health professionals for a treatment decision. It basically says that if a health 
professional reasonably believes that a patient is unable to make a reasonable judgement about his or her 
treatment, or the health professional takes treatment action in circumstances in which it is reasonable for a health 
professional to rely on another health professional having to ascertain whether the treatment action is in 
accordance with the treatment decision, and reasonably assuming that some other health professional has 
ascertained that the treatment action is in accordance with the treatment decision, then the health professional 
can take treatment action as though the treatment decision had been made by the patient. There is one step 
missing out of that process. It is too loose to say that a health professional can take some treatment action while 
reasonably assuming that some other health professional has ascertained that the treatment action is in 
accordance with the treatment decision. I am suggesting that after the words �reasonably assuming�, the words 
�having obtained written evidence of the fact� be inserted. That means there must be a notation in a medical 
note, for example, to show that someone has taken responsibility for having seen the treatment decision in 
writing. Someone must be responsible for it. It is too loose to say �reasonably assuming that some other health 
professional has ascertained that the treatment action is in accordance with a treatment decision�. 

I have before me today�I am sure members do not want me to go through all of them�a case study of medical 
notes when an inappropriate assumption has been made about medical consent. I am prepared to go through this 
if members want me to. I do not think I need to go through it. I believe we need something in the legislation that 
requires at least one person to have sighted some written evidence that a health professional is taking 
responsibility for having sighted a treatment decision. That is what my amendment is about. It states � 

, having obtained written evidence of the fact,  

That is, written evidence that a health professional has ascertained that the treatment action is in accordance with 
the treatment decision. For the life of me I cannot see why government members will not support that 
amendment. Unless they are telling me the amendment makes the bill unworkable or undoes something, it is not 
in the least bit unreasonable to require someone to write a note or to put in the medical record or on the front of a 
medical record something that says that Joe Bloggs has sighted the patient�s medical decision. The nurses, 
registrars and anyone else who has responsibility for the patient could then rely on the fact that that health 
professional had sighted the treatment decision of the patient. Without that provision, we are leaving it 
completely open so that a health professional can take action reasonably assuming that some other health 
professional has ascertained that the treatment action is in accordance with a treatment decision. I ask members 
to support the amendment. 

Hon PETER COLLIER: This is the one area of the bill that particularly concerns me. I articulated my concerns 
during the second reading debate and I asked for some substance in the minister�s reply. I was not satisfied with 
her response and I have to say that I still have reservations about this aspect of the bill. That is why I support 
Hon Helen Morton�s amendment. The proposed subsection appears to give enormous discretionary power to 
health practitioners. I sat on this committee and I was assured that �reasonably assuming� is a commonly used 
term, but to me it leaves open a floodgate of opportunities for potential abuse of what a patient genuinely wants. 
I agree with Hon Helen Morton; if we could have something in written form inserted into this piece of 
legislation, I do not see how the government could possibly object to it. I genuinely want from the minister a 
cast-iron guarantee that this proposed subsection will not provide too much discretionary power to health 
practitioners and that in fact all the holes will be filled. If I can get that guarantee from the minister, I would 
appreciate it. At this stage I will certainly support the amendment. 

Hon SUE ELLERY: As I indicated by way of interjection, the government opposes this amendment. I ask 
members to consider the circumstances in which the proposed subsection operates. The circumstances could 
include, for example, members of a medical team. In many cases medicine is practised in teams, in operating 
theatres and hospitals generally. Proposed section 110ZK(2) has been written in two parts, so to speak. The first 
part states, in part � 

If a health professional � 

(a) takes treatment action � 

(i) reasonably believing that the patient is unable to make reasonable judgments . . .  

(ii) relying in good faith on what is purportedly a treatment decision . . .  

This is intended to cover the senior medical operator in the particular setting within which the treatment is being 
delivered. The next part of proposed section 110ZK(2), which we are discussing, states, in part � 
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or 

(b) takes treatment action � 

(i) in circumstances where it is reasonable for the health professional to rely on some 
other health professional . . .  

This recognises the circumstances of a junior doctor, nurse or other member of a medical team in situations in 
which it would be unreasonable to expect, for example, every member of a medical team working in an 
operating theatre, emergency room or some other medical delivery team environment to take the steps suggested 
in the honourable member�s amendment. The government regards that to be an unreasonable requirement 
because there is no other statutory requirement for a health professional to provide in writing his or her belief 
that consent is valid. Although Hon Peter Collier asks the government to provide some sort of cast-iron 
guarantee, it is not possible to do so for medicine; neither is it possible for the government to provide a guarantee 
about the way in which medicine is practised in circumstances in which there is more than one medical 
professional delivering the medical care. It is neither practical nor possible to make it work that way. I 
understand the issues raised by members and the issue as it was canvassed in the report, but to insert that form of 
words would be to make the delivery of medical care unworkable in situations in which there is a team 
delivering the medical care.  

Hon HELEN MORTON: Obviously, I disagree with the minister. I have worked in these teams. I can assure 
the minister that there are times when a medical team is working together. It will have things like a chart at the 
end of a patient�s bed that could have something stuck on it that somebody signs, such as the consultant 
practitioner who will take responsibility for having sighted the treatment decision. It need not be anything more 
than a little red sticker, which is already printed and reads, �I have sighted this person�s treatment decision and I 
concur that the action we are taking is in accordance with it.� Every person who goes near that patient can see 
that little red sticker on the medical chart. Those things also go into theatres. I can assure the minister that 
outside that kind of arrangement, where a team is working with patients, working in communities with patients 
or working in mental health with patients, somebody must take responsibility for ensuring that the action that is 
about to be taken is in accordance with the patient�s wishes and is not just based on a reasonable assumption that 
somebody else has sighted it. As I indicated, I have a series of documents that refer to a case where health 
practitioners were willy-nilly taking action against the express wishes of the patient�s consent. The individual 
health practitioners were backing one another up and saying that if another had said it was okay they would do it. 
Others were saying that it was okay because they would rely on so and so. I can read some of the medical notes 
if members want me to. They show that despite them having said that it was against the wishes of a patient, they 
said that given that so and so said that it was okay to proceed, they would proceed. It is not good enough to have 
a situation in which health practitioners can reasonably assume that some other health professional has 
ascertained that the treatment action is in accordance with the patient�s wishes without having some form of 
written verification that someone is taking responsibility for having sighted the treatment decision and making 
sure that it is in accordance with the patient�s wishes. It need not be anything too onerous; it just needs to be 
someone taking responsibility for saying that he or she has sighted it and that person is taking responsibility for 
it. 

Hon SUE ELLERY: What I can propose as an alternative, although it does not go to the extent that the 
honourable member wishes, is another amendment which could go at the end of that subclause, so it would 
become a new subclause (4). I will explain the effect of the amendment before I move it, to see whether or not it 
would satisfy members. It has the effect of identifying that one of the matters that must be taken into account 
when determining whether the health professional�s assumption was reasonable or not was whether the health 
professional sighted any written evidence and anything else relevant to the determination. It does not make it�
which is the amendment the honourable member seeks�a requirement that written consent be offered, but when 
making a determination about whether the health professional�s judgement was reasonable or not, then the 
following matters must be taken into account: whether the health professional sighted any written evidence that 
some other health professional had ascertained the treatment action was in accordance with the treatment 
decision or anything else relevant to a determination. That means that it goes to ensuring that when a judgement 
is being made about the judgement exercised by the health professional, that is one of the things that are taken 
into account. I will see if there is a view about that and then I may move it. 

The CHAIRMAN: The question before the Chair is that the words proposed to be inserted be inserted. It would 
be helpful if the minister�s proposed amendment, and it is only proposed at the moment, is circulated so that 
members can see where it is intended to fit. A member may then work it out, or Hon Helen Morton may decide if 
she wishes to proceed with her amendment. Copies of the minister�s potential amendment have been circulated. 
The question before the Chair is that the words proposed to be inserted be inserted. I am referring to the 
amendment moved by Hon Helen Morton.  
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Hon HELEN MORTON: Unfortunately, what the minister has proposed in her amendment will happen after 
the event. I am looking for a provision that will apply before the event. The health professional who is about to 
take action must be clear that the action that he or she is about to take, after reasonably assuming that someone 
has ascertained that it is in accordance with the treatment decision of the patient or the patient�s guardian, has 
happened. If the minister had proposed an amendment that was applicable before the action rather than after the 
action, I would have been happy to consider it. From my experience I know that it is too late when things are 
determined after the event. The patient to whom I referred was subjected to treatment to which he did not give 
his consent. Basically, he was assaulted. That happened after the event. Rather than admit that that was the case, 
the Department of Health and the minister have tried to negate the fact that neither the patient nor his legal 
guardians gave consent. The health professional decided to act in any event. No-one will take responsibility for 
what happened. I know who is ultimately responsible for allowing that to happen; however, I will not talk about 
that person at the moment. It is no good offering a provision that is applicable after the event. The minister must 
draft a provision on which a health practitioner, a patient, a patient�s family and/or guardian can rely. The 
provision must cause the health practitioner to take account of who has sighted the treatment decision before 
action is taken.  

Hon SUE ELLERY: I am not in a position to respond to what Hon Helen Morton described as a case study, 
because the member has provided only snippets of what happened. What I can say about this amendment is that 
it will change the culture in the sense that members of the health profession will be aware that if there comes a 
point at which a determination is to be made about whether or not they have exercised their judgement 
appropriately, the question of whether or not they have sighted written evidence will be one of the factors that is 
taken into account. It may be that we are unable to reach agreement on this, but to test it I will move it shortly.  

Amendment put and a division taken with the following result �  
Ayes (14) 

Hon Ken Baston Hon Wendy Duncan Hon Barry House Hon Barbara Scott 
Hon Peter Collier Hon Donna Faragher Hon Norman Moore Hon Ed Dermer (Teller) 
Hon Bruce Donaldson Hon Anthony Fels Hon Helen Morton  
Hon Kate Doust Hon Nigel Hallett Hon Simon O�Brien  

 

Noes (14) 

Hon Shelley Archer Hon Sue Ellery Hon Robyn McSweeney Hon Giz Watson 
Hon Matt Benson-Lidholm Hon Adele Farina Hon Sheila Mills Hon Ken Travers (Teller) 
Hon George Cash Hon Jon Ford Hon Ljiljanna Ravlich  
Hon Kim Chance Hon Paul Llewellyn Hon Sally Talbot  

 
Amendment thus negatived. 
Hon SUE ELLERY: The amendment that I am about to move is the one which I circulated prior to the dinner 
break and which I have already explained goes to those issues that were raised in the amendment that was 
proposed by Hon Graham Giffard. I move � 

Page 28, line 26 to page 29, line 26 � To delete the lines and insert instead � 

(3) For subsection (2)(a)(ii), a health professional is taken to have relied in good faith on 
what was purportedly a treatment decision if, after considering whether or not to rely 
on it, the health professional acted honestly in relying on it. 

Hon HELEN MORTON: I just want to place on record my appreciation that proposed subsection (3) in the bill 
is being deleted. From my point of view, the most significant issue in getting this bill through was to have the 
whole of proposed subsection (3) deleted. My main motivation in seeing this bill go to a committee was to test 
the issues surrounding proposed subsection (3). Therefore, I want to place on record my appreciation that 
proposed subsection (3) is being deleted in its entirety.  

Amendment put and passed. 
Hon SUE ELLERY: I move � 

Page 29, after line 26 � To insert � 

(4) For the purpose of determining under subsection (2)(b)(ii) whether the health 
professional�s assumption was reasonable, the following matters must be taken into 
account � 
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(a) whether the health professional sighted any written evidence that some other 
health professional had ascertained that the treatment action was in 
accordance with the treatment decision; 

(b) anything else relevant to the determination. 
This is the amendment that deals with taking into account, when determining whether the health professional�s 
assumption was reasonable, whether any written evidence was sighted.  
Amendment put and passed. 
Proposed section, as amended, put and passed. 
Proposed section 110ZL put and passed.  
Proposed new division 3 � 
Hon SUE ELLERY: I move �  

Page 30, after line 10 � To insert � 
Division 3 � Jurisdiction of State Administrative Tribunal 

110ZM.  Who may apply 
A person who, in the opinion of the State Administrative Tribunal, has a proper 
interest in the matter may apply to the Tribunal for a decision under this Division. 

110ZN.  Declaration as to who may make treatment decision 
(1) The State Administrative Tribunal may declare whether section 110ZJ(2), (3), (4) or 

(5) applies in respect of any treatment proposed to be provided to a patient. 

(2) A declaration made under subsection (1) has effect according to its terms. 

(3) The Tribunal may revoke a declaration made under subsection (1). 

This amendment relates to the committee report. The committee did not actually make a recommendation about 
this matter. However, it did make some comments at paragraphs 14.5 to 14.12 of the report. This amendment 
will give SAT the jurisdiction to determine whether in a particular case a substitute decision maker will be 
empowered to make a treatment decision in relation to the patient.  

Hon BARBARA SCOTT: Proposed subsection (3) states � 

The Tribunal may revoke a declaration made under subsection (1). 

Can the minister please explain the effect of that proposed new subsection?  

Hon SUE ELLERY: Proposed new subsection (1) will give the State Administrative Tribunal the power to 
make a declaration. Proposed new subsection (3) will give the State Administrative Tribunal the power to revoke 
a declaration that it has made, perhaps because the circumstances have changed, or for some other reason. 
Therefore, it provides the power to make a declaration, and it also provides the power to revoke a declaration. 

Proposed new division put and passed.  

Clause, as amended, put and passed.  

Clauses 12 to 19 put and passed.  

New clause 12 �  
Hon SUE ELLERY: I move � 

Page 30, after line 11 � To insert the following new clause � 

12. Section 113 amended 
After section 113(1) the following subsection is inserted �  

� 

(1a) Subsection (1) does not apply to information obtained from the 
register referred to in section 110ZAA, and section 110ZAB applies 
to that information instead. 

� 

This new clause is consequential to amendment 13/11, which was passed in earlier debate. That amendment 
inserted a new proposed section 110ZAA, �Register of advance health directives�. That amendment gives effect 
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to recommendation 3 of the report. It also gives effect to recommendations 1 and 4 of the report. This new clause 
is consequential to that amendment so that only one offence will apply in relation to disclosure of information on 
the register; otherwise, proposed section 110ZAB and section 113 of the current act would apply. 

New clause put and passed.  
The CHAIRMAN: Does the minister think anything else is outstanding? 

Hon SUE ELLERY: No. 

Title put and passed.  

Bill reported, with amendments. 
 


